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RE: Appe #08-03-00-0007, Buckman Water Diversion Appeal
Dear Mr. Frederick, Attorney for Appdlants:

Thisis ourdecision onthe agppeal filed onthe Octobe 5, 2007 Record of Decison (ROD) and
Find Environmental Impact Statement (FEIS) made by Daniel Jron, Forest Supavisor of Santa
Fe Nationd Forest, to authorize special use pamits to the Buckman Direct Diversion Boad for
the Buckman Water Diversion progct to move water from the Rio Grandeinto the City of Santa
Fe and Santa Fe Couny. Mr. JronOslecision was oneof two decisionsissued fromajoint
agency effort with the USDI Bureau of Land Management (BLM). The Forest Service decision
was pubiished February 11, 2008.

New Mexico Environmental Law Center (Bruce Frederick, atorney) filed an gopeal on béndf of
Conerned Citizensfor Nudear Safety (Joni Arend9 and AmigosBravoson March 24, 2008.
The appedl wasfiled pursiantto 36 CRR 215.

Theproponats for the project filed a response to the gppeal on April 21 which was putin the
project file; however, this information was notconsdered in theappeal review. As of
June4, 2003, interested patiesandther filingsare no longer induded in theappeal review
proaess (see preambleto find rule, 36 CAR 215.2 [&finitions.

BACKGROUND

The proposl was submitted by te applicants, Las Campanas Limited Partnership and the City
of Santa Fe and Santa Fe Couny, and andyzed in the FEIS.

The project invaves federal landsadministered by the USDI Bureau of Land Management. A
separate decision was issued on Gtobe 4, 2007 by Sam Des Georges, BLM TaosField Office
Manager. Thesame appdlant appedled the BLM decisionto the Interior Board of Land Appeals
by filing with the BLM Taos Offi ce on March 12, 2008.

The Forest Service decision authorizes issuance of permits for the river water diverson gsructure
and low-head punps near the Rio Granderiver, asediment processing fecility and associated
pipdines and punping tations araw water pipeine road maintenance of Buckman Roal by
Santa Fe County, and upgedes of buried powerlines by Rublic Utility of New Mexico.

Pursuantto 36 CRR & 215.17, tiempts were madeto seek informal resolution of his appeal.
Therecordindicates that informal resolution was not reached.
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We have weighed the recommendaion fram the Appeal Reviewing Offi cer and incorporated it
into ourdecision. A copy of the Appeal Reviewing Offi cer's recommendationis endosed. This
letter conditutes our decision onthe gppeal and on he specific rdief requested.

APPEAL REVIEWING OFFICER'S RECOMMENDATION

The Appeal Reviewing Offi cer foundthat: @) the actionsto be taken and purpos and need are
clearly described; b) the selected dternative should accomplish the purpog and reed of the
project; ¢) the proposl and decision ae congstent with direction in the Forest Plan, agency
policy, direction and supporinginformation; and the Responsble Offi cial Oslecision represents
the scope of agency authority for the prgect; and d) £oping and the publc invavement proaess
was gpproprite and there was ample oppatunity for publc paticipaion.

APPEAL DECISION

After adetailed review of therecord andthe Appeal Reviewing Cffi cerOsecommendation, we
affi rm the Responsble Offi cial Oslecision on the Buckman Water Diversion Project.

This decision conditutes the find administrative deermination of the Department of Agriculture
[36 CFR = 215.18(Y. A copy of his letter will be poged ontheinternet on the Santa Fe
Nationd Forest appedls listing by aite (scroll to botom of page) at
http://www.fs.fed.usr3/appeals/forest santafe/forest santafe index.htm and & the nationd
appeals web page at http://www.fs.fed.us/appesls.

Sincerely,

/s/ Faye L. Krueger
FAYE L. KRUEGER
Appeal Deciding Ofi cer, Deputy Regiond Forester

Endosures:
1. Review and Andings
2. ARO letter

cc. Daniel Jron
Allen Fowler

Sandy Hurlocker

Paul H Wachter
Robet Cords
Congance J Smith
MailroomR3 Sinta Fe
MailroomR3

William Avey
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REVIEW AND FINDINGS
of

New Mexico Environmental Law Center’s Appeal representing
Concerned Citizens for Nuclear Safety, Amigos Bravos and Joni Arends
#08-03-00-0007-A215 of

Buckman Water Diversion Project, Santa Fe NF

For the purpos of this review, contentions have been rearranged from the original order found
in the appeal so0 that they are addressed in the context of gpplicable laws, regulations and
directives.

ISSUE: The Decision violates National Environmental Policy Act and Administrative
Procedures Act.

Contention A: The FEIS fails to evaluate adverse environmental impacts tha could foreseeably
result if water and il contaminants from the Los Alamos Nationd Laboratory were to migrae
into the Rio Grande and enter the Buckman Water Diversion progct. Comments madeto the
DEIS by gpdlants highlighted thisissue, butthe FEIS andysis at page 265 5 minimal and
condudes that effects on drinking weter qudity are speculative (apped pp.3, 4). The ROD says
tha the diverted water will be monitored and treated, butthis does not conditute an adequae
andysis of theenvironmental impacts. The condusontha diverted water will meet Federal
drinking weter sandardsis not suppored (appeal pp.5,6).

Response: The Record of Decision for the Budkman Water Diversion Roject (PR #37, p. 17)
clearly establishes that the responsbility for providing dean drinking weter lies with the water
providers (City of Santa Fe, Santa Fe County, and Las Campanas) and that this FSYBLM decision
is notdirectly accoungble for meeting the requirements of the Safe Drinking Water Act.
Neverthdess, the potential for tranamitting poential hazardswas evaluaed as a pat of the
project feasibility assessment. Many doawments and reports were reviewed (Review of
Contamination Cctobe 2, 2007, R #435)leadingto thecondusontha therisk of introdudng
harmful subgancesislow and that the measures propogd to cease water intake during gorm
events (Report on Buckman Water Qudity Issues, July 26, 2007, R #432)provide areasonable
certainty that delivered water will meet drinking weter sandards

Finding: The agencies paformed an gopropriate andysis of poentia impacts for the activities
tha were within the scope of their decision, and thereis no violation of the Nationd
Environmental Policy Act.

Contention B: The decision ignotes doaumentary evidence tha Los Alamos National
Laboraory contaminants have an impact that is morethan geculative. Appdlants refer to a
letter from the Char of the Buckman Direct Diversion Boad (November 1, 2007)mentioning
continued migraion of LANL-origin waste and ahydmologst report from GeorgeRice, New
Mexico’s Right to Know: The Potential for Groundwater Contamination from Los Alamos
National Laboratory to Reach the Rio Grande (June2004) as evidence. Appdlants dso dtea
recent filing ofa complaint in Federal District Coutt of New Mexico as evidence of
contamindion (gpeal pp.4, 5, 6exhibits 1 and 2).
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In the Record of Decision, the two agendes (BLM and FS) do notidentify the specific reports
they reviewed. The agencies do notprovide any discussion of the reports tha were reviewed and
how the reports supporttheconduson tha therisk of contaminaion is small (gppea pp.5, 6).

Response: The project record (Review of Conamination, Octobe 2, 2007, R #43%) containsa
listing of ove 40 reports, memos and aticles that were reviewed in evaluating thepotential for
contamindion and provides a detailed explanaion © supportthe conduson that the risk of
contaminaion was low. The George Rice/CCNS pgoe (PR #285) s identified as one of the
number of doaments congdered inthereview. The Record of Decision respondel to
appdlantOsomments and deermined that the risk of such contaminationis small (PR #437
ROD p.33 with comment responss 3, 4, ad 5).

The appdlants raised the same issue in their comments to the DEIS. The Rice/ CCNS report
mentioned in the comments to the DEIS is oneof the references tha were congdered in the
comment respong review (Conment and Respong #5-5 a FEIS PR #401 pp. 233234 and
266). The FEIS congdered theimpact of Los Alamos Nationd Laboratory on water qudity in
terms of drinking weter qudity sandardsto bespeculative. Theapplicants will test and treat al
water from the diversion steto Federal drinking water quality sandads Two newv water
treatment plants are required for proessing the raw water to safe drinking water sandards
Water gquality daareviewed in this andysis does notindicate that there would beany problem
with treating diverted water to bring it up © Federal drinking weter qudity sandards A full
discussion of surface water quality and giound water qudity satusisinduded in the FEIS
(Appendix A, Responge to Conmments, p.265 and FEIS, pp. 21, 100101, 115117).

Finding: The agencies conddered a hydrdogic report from George Rice, dong with over 40
other reports, and performed and disclosed subgantive analysisin the DEIS and FEIS in
compliance with NEPA and the APA.



